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cB" ~~:File No: V2/53/GNR/2018-19

arcfu;r arrw ~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-174-18-19
Reis Date :25-01-2019 w aharr Date of Issue: /7//2el?
ft 3rig srgm (rfa) err nfRa

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

·T 3TT .3gr, #4tr sna yen, sis«rare-Ill snrgmre arr urt pe rkT :AHM-CEX-003-ADC
AJS-021-17-18 ft : 28-02-2018 h gf

Arising out of Order-in-Original: AHM-CEX-003-ADC-AJS-021-17-18, Date: 28-02-2018
Issued by: Additional Commissioner,CGST, Div:RRA, HQ, Gandhinagar
Commissionerate, Ahmedabad.

T 37iflwl1df ,rct~ cITT "'1T'1" "C[ct trnr

Name & Address of the Appellant & Respondent

Mis. Varunbhai Bahecharbhai Patel

al{ anfh za 3rft 3mar a ariahs 3rra mar i m 'cf6 ~ 3ffl <B" If zenfenf f)a aIg ·T Fr 3rf@art
cjj)- 3J"lT1"i;_,J" "lfT gaterwr 3m4aWgd raar & I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

ladnl rghervr smdaa
Revision application to Government of India :

(1) a snra zgca arfefa, 1g94 #t ear aim+fa # aarg ng mrrci cB" GfR T-f ~ 'cTRT cp1" \3ll-'cTRT cB"
Jr wvga sifa gatervr sr4a 'ra fa, RR, @a +inzu, lua fr, atsft +ifra, var lq
ra, irmf, { fact : 110001 at 6t ult Rey

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) "lff?i ~ ~ "ITTf-1 cB" +IT1wf T-f ua hft ztRarr a fhft ywr uT 3rlNaza fit uerIaw rremm j m a umra ; mf ii, a fas4t quern zT averak ag fa#t arm i zu fa#t ausmagt
+!@" ~ >lfcl;-m <B" <ITTR ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'lffi"d" cB" ar fa#t z, ur qrRuffr tJ"x "lfT +lfi;_,j" cB" AA+lfur j au#tr zyca a ma u Gura
zyca # Re #mm '111" 'lffi"d" <B" are Rh8 rz znr 72r # fuff & I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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af? re pl gram fag Ra "lfRG cB" o1TITT" (;)qffi <TT ~ <ITT)~ fcl:;-m lf<l"f lfffi if I ,•
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . . .

r 3if nraa at suer zyc # 'l.f@Ff # fg uil sgt #fsz rr ct)- nu{ & ait hh arr ui sr arr vi
f.rlr, # gaif@as snga, srfa err nRa ata tR m <rrG ii fcmr affi<r:r (-;f.2) 1998 'cfRT 109 am~~ <TT!
st1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) au sn«a zrca (r#ta) Rumra#1, 2oo1 a fr 9 # sifa R@Rf&e wa in gy-- i h ufai i, )fa
arrear # 4R om?r 1fa fat ah mm a #ta e-arhsr vi rftma a at-at uRai a merRa arr4a fa5zur
ulat if1 s# rer arr ~- cpl ~ cB" afu"T@ 'cfRT 35-~ ii~~ cB" :fR[R cB" ~ cB" W!-r i'T3lR-6~
ht uf ft# aR8;

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 oJ Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35--EE of CEA, 1944, under
Major Head of Account.
(2) fRur 3ma rer si iaa a gr car q?ata if mm 200/- m 'TffiA ct)- ufTI{ ai'R
uri via+aayala vnrar if ID 1 ooo /- ct)- ffi :r@R ct)- ufTI{ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is Q
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr [cea, trsaa zycs vi hara 3r9#tr mrzmf@raw a If r9a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k€tr snr zrecs arfe,Rm, 1944 ct)- 'cfRT 35- uo<l'r/35-~ cB" 3fcrltr:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'1cfct~Rsla ~ 2 (1) ep ii <mTT! 3Tj"fflx 3rcrar at 3fl1IB, 37qt #r gen, haUna

zgcas vi hara r@4tr =nm@raw ([rec) at 4fa 8ir 9)f8or, &Tara i arr ziRG, a<art
3l"cra", 3RfRclT, 31 (;J-1a.1a 1a., ~ 3 so o 16

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above. Q
(2) ~~~ (allfrc;r) Alll-llcJ&ll, 2001 CJft 'cfRT 6 m- atcPta- >ftP-f ~:l;/-3 ii A'clffm fclrC1 ~~
znrznf@raoi at 1l"if 3Ttfrc;r cB" ~ 3fll@ ~ Tri;/ am ct)- at ufii fer uinr gc #t l=JTlf , G!ffuf ct)- l=JTlf 3TR
nzar TIT 4fru; s Gal qrwta& asi nu; 10oo/- #t Gr#t sift1 ssi sara zycn t l=fTlf, G!ffuf ct)- l=fTlf
3it ann mu uif u; 5 GT IT 50 cl4 dq if ID ~ 5000 /- #6) hr#t atftt ui sar zya #6 1TI1T. G!ffuf
ct)- 1'fi1T 3TR "WTTm ·Tur if+ Eu; so Gargqr unr -g asi T; 100oo/- #tu 3uft zhft I ct)- ffi WfllCp

fer #a m af@i as re a i ijer at urty rs yrr G en a f0vatRard6Ra &ta k ea #6t
gIrr qr st

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied _by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) uf? gr s? i a{ pa mii rhr st ? itrt silr a fg #r r qrara sqja inr
·Fcnm "GfAf • ~ cll!:lf cB" std g; ft f frat u&it arf a aa a fg zenfenR r4tr mrn@raw atg 3rate
z 3hr war at ga 3mar fhzn urar &j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·
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(4) '"ll llll&lll ~ ~ 1970 l'lf l1TT mrrfmr ct)" erg{P-4. ifa Reiff fag agar Uar 3rrla z 4
sr?gr zrnRenf fufu If@rat arr # vi #t v >1R1 cJx xti.6.50 "CM <ITT '"ll llll&lll ~ ~ ~ oFIT
iRg 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zr sit if@er mmit at fiur aa an frii #t am 4ft en anaffa fur urar & wt v4tar zre, a4tr
snra yea vi hara r4attn nrnf@rave r (ruff@fe)) fa, 1982 # ffea et

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) m ~~. ijio-A14 ~ ~~ 'Qcf .aa1cfi:c .:jicflt>1"14~ c.alfaa) t-ma .3rrftm t-~"#~ ~ .

a.tz sen rs 3#@)Gr, £&yg Rt err 34# 3iaifaafza(«in-) 3@0fr ¥(28g #~ ,

i€I 26) fcaia: €.sc.268y 5itRf@ta 3@Gu5, 88&y #r arr t3 t" .3=icfat; '8dlcfi:C cnT 3ftc>ITTI. 'cfi't"
nr &, arrfar#r are qa-frsir#car3arf &, arfanznr t- .3=icfat; .;rm 'cfi't" .3lTaf cirnT
3rd@Ra2zrfrarnilswza 3ff@raszt
ijia-A) 4~ ~~ vci '8 a lcfi:C t" 3@"a@"" ;i:rrarft,r arr eraii fem snfor?

2 0

(i) mu 11 tt a siaia fGuifaa
(ii) ~ .;rm 'cfi't" tifl' CJJf m;rcr ~

(iii) lz sa fo!l4J-tlaJl # fRrar 6 a 3iaifr azr vaa
» 3rat serf zrzfazr enrrhmanfft (i. 2) 3@Gr7,2014a 3car? qaftt 3r41fa
,f@tartaa4rfaarefrrarer 3rsffvi 3r4tar at arasglz

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) gr 32eras ar4hr uf@raw amar szi rea 3fmrT ~~ m a:osfcla1Ra ~ ar a:rrarftir
2

'a'flr ~~ t- 10% mrarar tr"{ 3ilsrzihaavsR@a1fa ztas avs# 10% mrarar tr"{ 'cfi't" ~~~1~ ~ ~ I;;>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

Shri Varunbhai Bahecharbhai Patel (hereinafter referred to as 'the
appellant'), authorized person of M/s. Royal Enterprises, 8, Krishna Warehousing
Complex, Anjur Dadoda Road, B/h. Sairaj Dhaba, Village Bhiwandi, District Thane,
Maharashtra, has filed an appeal against the Order-in-Original number AHM-CEX
003-ADC-AJS-021-17-18 dated 28.02.2018 (hereinafter referred to as 'impugned

order') passed by the Additional Commissioner, Central Excise and CGST,
Gandhinagar (hereinafter referred to as 'adjudicating authority).

2. The facts of the case, in brief, are that M/s. Eva Alu Panel Ltd., Post Dalpur,
National Highway No. 8, Taluka-Prantij, Himmatnagar (hereinafter referred to as
'M/s. Eva'). were holding Central Excise Registration number AABCE6705GXM001
and are engaged in the manufacture of aluminium panel sheets falling under the
Chapter 76 of Central Excise Tariff Act, 1985 and were availing the credit of Central
Excise duty on inputs. During the visit to the factory premises of M/s. Eva, it was
found that M/s. Eva were clearing aluminium panel sheets withoutaccounting the
same in their regular books of accounts and finished goods register. It was also
found that on certain occasions, they had resorted to undervaluation of their
finished goods and had collected the differential amount, over and above the
bill/invoice value, in cash so as to evade the payment of Central Excise duty
leviable on the said manufactured goods. During the search of their premises, some
incrementing documents were recovered under a regular panchnama. After
completion of investigation, a show cause notice dated 20.01.2014 had been issued
to M/s. Eva which was adjudicated by the adjudicating authority vide the impugned
order. During the course of investigation, it was found that the appellant was one of
the customers of M/s. Eva. The appellant confessed during investigation that he had
purchased aluminum panel sheets from M/s. Eva. The appellant could not produce
details regarding aluminium panel sheets purchased without bill/in cash from M/s.
Eva, as he had destroyed all the evidences when inquiry was getting conducted at
the premises of M/s. Eva. However, it was confirmed from the entries made in the
cash register that the company of the appellant, M/s. Royal Enterprises, Thane, had
made cash payment to M/s. Eva against the purchase of aluminum panel sheets in
cash without the cover of any invoice. The Directors of M/s. Eva, in their respective
statements, had confirmed that they had sold the said goods to the appellant in
cash without the cover of invoice. It was further noticed that when the appellant
purchased goods from M/s. Eva with invoices, payments were made in cheque and
transportation was arranged by M/s. Eva in a normal way. However, when the
appellant purchased the goods without invoice, transportation was arranged by the
appellant himself and payments were made in cash. After completion of
investigation, a show cause notice dated 20.01.2014 had been issued to the
appellant. The said show cause notice was adjudicated by the adjudicating authority
vide the impugned order. The adjudicating authority imposed penalty of
1,50,000/- on the appellant, under Rule 26 of the Central Excise Rules, 2002, being ]
the customer of M/s. Eva and knowingly involving himself in the purchase r db}

- ?
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aluminium sheets in cash without cover of invoice and with clear intention to evade
·. . , . - ·•.1.,, ;?-•. ,•. , ~--

the payment of Central Excise duty.
3. Being aggrieved with the impugned order, the appellant preferred the
present appeal. The appellant argued that the case against M/s. Eva itself cannot
be sustained and therefore, there can be no question of imposition of any penalty
against the appellant. The appellant further stated that he had denied in his
statement that he had received any goods in cash without invoice. Therefore, there
can be no question of imposition of any penalty against him.

4. Personal hearing in the case was granted to the appellant on 27.06.2018,
19.07.2018, 23.08.2018, 11.09.2018 and 10.10.2018 but no one, on behalf of the

appellant appeared before me nor was any letter, for adjournment of personal

hearing, submitted to me.
5. I have carefully gone through the facts of the case on records and grounds of

O appeal in the Appeal Memorandums. I find that the appellant has been granted
enough chance of personal hearing for representing their case before me. However,
as he has failed to avail the benefit of personal hearing, I hereby, take up the
matter ex parte, purely on the basis of merit and available documents.

6. To begin with, I find that there has been a delay occurred in filing the appeal
by the appellant. The impugned order was issued on 28.02.2018and the appellant
has filed the appeal on 21.05.2018. I find that the appeal is delayed by 22 days and
the appellant has neither cited any reason for · the delay nor submitted any
application for condonation of the delay. In view of the above, I reject the appeal
on limitation; however, in light of the principle of natural justice, I proceed to

decide the case on merit.

7. The very first argument the appellant has placed before me is that as the
case against M/s. Eva is not sustainable, there can be no question of imposit,ion of
penalty on the appellant. This sounds to be a very juvenile argument on the part of
the appellant. How can the appellant be so sure that the case against M/s. Eva is
not sustainable! Mere verbal assertion without any documentary evidence has no
role to play in the eyes of law. In fact, I have gone through the arguments of M/s.
Eva (also filed an appeal before me), where M/s. Eva claimed that the statements
of the purchasers cannot be relied upon. On one hand, M/s. Eva doubt the
statement of their customers and on the other hand, the present appellant is
advocating the innocence of M/s. Eva. I reject the argument of the present

appellant outright.

8. In the second argument tabled by the appellant, he has stated that as he had
denied in his statement that he had received any goods in cash without invoice,
penalty cannot be imposed on him. Again, mere verbal assertion without any
documentary evidence has no role to play in the eyes of law. I find that though the
appellant has denied having received any goods in cash, he could not give any
explanation in respect of the financial transactions, against his firm's name, shown
in the file 14 and registers numbering 29, 34 and 35 received from the premises of ~)
M/s. Eva (paragraph number 1.12.6 of the impugned order). If he was not involved
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in cash transaction then why he is mute about the above entries! He has very
carefully avoided all the allegations placed against him in the impugned order. The
appellant has not submitted any documentary evidence before me in support of his
innocence. His ground of appeal ends in only two paragraphs quoting the above two
immature and non sustainable arguments, without any documentary evidence.

9. Now, as the appellant has claimed that the case against M/s. Eva is not
sustainable, and hence no penalty can be imposed on him, I, walking on same line,
proclaim that as the case of the department, against M/s. Eva, has been upheld by
me (vide O-I-A number AHM-EXCUS-003-APP-45-46-18-19 dated 23.07.2018), the
appellant is liable for penalty. The activity of the appellant has been uncovered by
the statements of the Directors of M/s. Eva and the appellant has been fully
exposed. In view of the above, I reject the grounds submitted by the appellant

considering them to be flimsy and afterthought.

10. Accordingly, as per the above discussion, I do not find· any reason to

interfere in the impugned order and reject the appeal filed by the appellant.

11. 3r4lat zarr aaRt a& 3r4cl ar f@szrl 3qi#a ala fkzr ar el

11. The appeal filed by the appellant stands disposed off in above terms.

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

0
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To,

Shri Varunbhai Bahecharbhai Patel,
authorized person of M/s. Royal Enterprises,
8, Krishna Warehousing Complex,
Anjur Dadoda Road, B/h. Sairaj Dhaba,
Village Bhiwandi, District Thane,
Maharashtra.

F. No. V2/53/GNR/2018-19

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.

It 3)· The Additional Commissioner, Central Tax, Gandhinagar.

4) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division.
5) The Asst. Commissioner (System), Central Tax, Hq., Gandhinagar.
6) Guard File.

~A.File.




